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Small-Business Health Insurance:
A Symptom of the Diseased
American Health Care System ...
What is the Cure?
by M Catherine Norman*
I. INTRODUCTION

Small businesses are independent establishments wholly owned by an
individual, a family, or business partners. Small businesses are vital to
local and national economies. In the aggregate, they have a very large
impact on the nation, but individually, they are truly small.1 As such, the
influence of small businesses could easily be overlooked, especially when
health insurance legislation's focus is on individuals and large
businesses.
The current American health insurance system is not sustainable
because it increases the burden on large employers while providing a
potentially untenable situation for small employers, 2 does nothing to
*Emory University (B.A., 2014); Mercer University School of Law (J.D., 2017). Member,
Mercer Law Review (2015-2017). Member, State Bar of Georgia; Georgia Court of Appeals.
1. See Rebecca 0. Bagley, Small Businesses = Big Impact, FORBES (May 15, 2012),
http://www.forbes.com/sites/rebeccabagley/2012/05/15/small-businesses-big-impact/#87cl0
30cOd92; J. Mariah Brown, How Important Are Small Businesses to Local Economies?,
HOUSTON CHRON., http://smallbusiness.chron.com/important-small-businesses-local-econ
omies-5251.html (last visited Sept. 20, 2017); The Affordable CareAct Increases Choice and
Saving Money for Small Businesses, WHITEHOUSE.GOV, https://www.whitehouse.gov/files
/documents/healthreformforsmallbusinesses.pdf
(last visited Sept. 20, 2017)
(estimating that small employers are 96% of businesses in the United States, around 5.8
million businesses total).
2. See I.R.C. § 4980H (2017) (employers with fifty or more full-time employees are
considered large employers). There is speculation that small employers who wish to
continue to grow beyond forty-nine employees and medium-sized employers--as there is
disagreement within the Patient Protection and ACA itself over whether an employer with
50-99 employees is small or large, leaving them without many benefits and with more
burdens-will be the most effected by the ACA. Pat Palmer, Mid-Sized Businesses Face
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control rising medical costs, and does not provide universal insurance
coverage. Specifically, the way the health insurance system works for
small employers highlights these problems by providing optional
guidelines with little assistance and no standardization for coverages
among employers. Employers are then left to choose between providing
potentially unaffordable coverage or forcing themselves and employees
to find insurance on the individual exchange, which might not be any
more affordable.
This Article explains the current health care and insurance laws and
regulations, how it affects small businesses, why it is not a solution for
the future, active proposals in Congress, and viable options for the future
of small business health insurance.
II. ORIGINS OF THE CURRENT EMPLOYER-BASED INSURANCE SYSTEM

A. Health Care or Health Insurance
Health care, health insurance, universal care,3 universal coverage,
affordable care, and affordable coverage are terms commonly used to
discuss the current issues with the American health system and possible
"solutions." The importance of these terms depends on context. Although
used interchangeably, health care and health insurance are not the
same. 4 Simply, health care5 includes the physical services provided in
preventing and treating health issues, while health insurance6 is what
pays for care for most Americans. 7 Equating the two ideas has created a

Challenges with Affordable Care Act, MED. BILLING ADvocs. OF AM., http://billadvocates.
com/mid-sized-businesses-face-challenges-affordable-care-act/ (last visited Sept. 20, 2017).
3. Universal, MERRIAM-WEBSTER.coM, https://www.merriam-webster.com/dictiona
ry/universal (last visited Oct. 10, 2017). Therefore, universal care is when the maintenance
and restoration of health is available to everyone.
4. See Avik Roy, Why HealthInsurance is Not the Same Thing as Health Care, FORBES
(Oct. 15, 2012, 3:06 AM), http://www.forbes.com/sites/aroy/2012/10/15/why-health-insur
ance-is-not-the-same-thing-as-health-care/#304562fe66fb.
5. Health care is "the maintaining and restoration of health by the treatment and
prevention of disease especially by trained and licensed professionals." Health Care,
MERRIAM-WEBSTER.COM,
https://www.merriam-webster.com/dictionary/health%20care
(last visited Oct. 10, 2017). Universal coverage is when everyone has or has access to health
insurance.
6. Health insurance is "insurance against loss through illness of the insured," with
arguably the most important part of that being the "insurance providing compensation for
medical expenses." Health Insurance, MERRIAM-WEBSTER.cOM, https://www.merriam-web
ster.com/dictionary/health%20insurance (last visited Oct. 10, 2017).
7. The tangling of the terms was not inevitable but was the result of actions and
developments over seventy years. See infra Part II.B. With such a history, it seems
impossible to separate these concepts. A disentangling could happen, but it might require
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barrier to certain types of health care affecting many small employers
and their full-time employees because there is a gap between subsidized
insurance and full-cost insurance payments.8
Health care has not seen the same "successes" in increased access as
health insurance.9 Despite the multitude of hospitals and health care

a complete overhaul of the health care payment system and, to a degree, the delivery
system. At least part of the reason for the relatively affordable cost of services is that
insurance companies pay a significant portion of health care costs and have enough
negotiating power to keep health care providers from charging exorbitant fees for services.
If insurance companies did not have that power, some believe that the prices of health care
would be unaffordable for most Americans. See, e.g., Abdulrahman El-Sayed, Five Reasons
Free Markets Don't Work in Health Care, HUFFINGTON POST (last updated June 5, 2012),
http://www.hufEingtonpost.com/abdulrahman-m-elsayed/health-care-market-b_1405396.
html; Paul Krugman, Why Markets Can't Cure Healthcare, N.Y. TIMES (July 25, 2009, 5:07
PM), http://krugman.blogs.nytimes.com/2009/07/25/why-markets-cant-cure-healthcare/?_r
=0; Rick Ungar, Free Market Rules Don't Work in Delivering Health Care, FORBES (Feb. 4,
2011, 7:07 PM), http://www.forbes.com/sites/rickungar/2011/02/04/free-market-rules-dontwork-in-delivering-health-care/#5d53dd941eb9. Cf. Kel Kelly, The Myth of Free-Market
Healthcare,MISES INST. (Mar. 9, 2011), https://mises.org/library/myth-free-market-health
care.
8. See, e.g., Anna Marie Barry-Jester & Ben Casselman, 33 Million Americans Still
Don't Have Health Insurance, FIVETHIRTYEIGHT (Sept. 28, 2015, 6:30 AM), http://
fivethirtyeight.com/features/33-million-americans-still-dont-have-health-insurance/.
9. What can be learned in the years since Congress passed the ACA, which still has
not been fully put into effect, is that creating a system that gives "affordable" health
insurance does not make heath care affordable, and some would argue that the ACA has
not increased access to care as much as it increased access to insurance. See, e.g., Anna
Louie Sussman, Burden of Health-Care Costs Moves to the Middle Class, WALL ST. J.
(Aug. 25, 2016), http://www.wsj.com/articles/burden-of-health-care-costs-moves-to-the-mid
dle-class-1472166246; Elizabeth Hayes, More Oregonians Have Health Insurance Than
Have Access to Care, PORTLAND Bus. J. (Mar. 30, 2016, 1:45 PM), http://www.biz
journals.com/portland/blog/health-care-inc/2016/03/more-oregonians-have-health-insuran
ce-than-have.html.
Since implementing the major provisions of the ACA-and among Medicare,
Medicaid, other state-run programs, employer-provided insurance, and the health care
exchanges-access to health insurance is not a major issue. While there still are many
uninsured individuals, the answer could be as simple as changing the ACA's percentages
of poverty-level income to ensure that all individuals are either required to obtain insurance
from the state exchanges or are covered by Medicaid. Although the ACA attempts to do this
through the Medicaid expansion, the optionality of it means that some states are the bar to
almost universal insurance coverage. See Status of State Action on the Medicaid Expansion
Decision, HENRY J. KAISER FAM. FOUND., http://kff.org/health-reform/state-indicator/stateactivity-around-expanding-medicaid-under-the-affordable-care-act/?currentTimeframe=0
(last visi&sortModel=%7B%22colId%22:%22Location%22,%22sort%22:%22asc%22%7D
ted Sept. 20, 2017). For the modified Medicaid eligibility rules after the passage of the ACA,
see 42 C.F.R. §§ 431, 433, 435, 457 (2017).
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centers,' 0 there remains a shortage of health care." Time required to
travel to the health care provider is a major bar to the consumption of
health services, 12 and the travel time and distance can make a doctor's
visit financially unaffordable."a Hospital closures should be a major
concern because individuals who do not have a primary care physician
will go to the local hospital for care.1 4 Additionally, medical emergencies
are much less likely to have positive outcomes when an individual must
travel hours to see a health care provider.' 5
The issues with equating health care and health insurance are very
important to the future of small-employer health insurance because
those issues drive up the costs of health care. Individuals will pay more.
Self-insured small employers will pay more and more often, as the cost of
even a primary care visit at a hospital could be above an employee's

10. In Georgia, there were over 150 clinics catering to low-income and underserved
populations through the end of 2014. The GeorgiaHealth CareLandscape, HENRY J. KAISER
FAM. FOUND. (Sept. 30, 2014), http://kff.org/health-reform/fact-sheet/the-georgia-healthcare-landscape/. In 2012, these clinics treated most of Georgia's uninsured patients, and
nearly all of them were low-income. Over 70% of patients had incomes below the poverty
line. Id.
11. As of August 2014, only 59% of primary healthcare needs were met, 45% of mental
health services needs were met, and only 28% of dental services needs were met. Between
2000 and 2014, eight hospitals shut down, including four major rural hospitals. This trend
has continued through 2016. Id. When there is a lack of primary care physicians in an area,
medical needs generally go unmet, especially if the area is rural or economically
disadvantaged. See, e.g., Andy Miller, Another Rural Hospital Going Out of Business, GA.
HEALTH NEWS (Nov. 6, 2015), http://www.georgiahealthnews.com/2015/11/rural-hospitalbusiness/; Misty Williams, The Emergency at Georgia's Rural Hospitals, MY AJC (Jan. 3,
2015, 12:00 AM), http://www.myajc.com/news/news/state-regional/the-emergency-at-georgi
as-rural-hospitals/njfTh/.
12. See, e.g., Glossary of Frequently Encountered Terms in Health Economics, U.S.
NAT'L LIB. MED., https://www.nlm.nih.gov/nichsr/edulhealthecon/glossary.html (last visited
Sept. 20, 2017); Trend Watch: The Opportunitiesand Challenges for Rural Hospitals in an
Era of Health Reform, AM. HOSP. Ass'N, http://www.aha.org/researcIreports/tw/llapr-twrural.pdf (last visited Sept. 20, 2017).
13. Trend Watch, supra note 12. Access to care is not a major concern when individuals
live in an urban center, but access is a hardship when they live in a rural area or a health
care desert. Id. When isolated individuals finally decide that their ailments are serious
enough to overcome the hardship of going to a hospital, their conditions are usually much
worse than they would have been if those individuals went when they first noticed their
ailments. Id. That decreases the chance of a positive health outcome, increases hospital
bills (which could lead to bankruptcy or a lifetime of debt), and drains additional resources,
especially if the individual is uninsured. See id. Insurance is a payment method; while
access to insurance could make health care more affordable, requiring health insurance for
every American does not automatically increase accessibility to health care.
14. See id.
15. Id.
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deductible. Reinsurance' 6 could become more expensive as insurers
recognize the increased costs associated with offering that coverage for
small employers, possibly leaving this option unaffordable for more small
employers. Further, community ratings for Small Business Health
Options Program (SHOP) marketplace17 plans could very well reflect the
increase in cost for services, leaving small employers and their employees
with increased premiums without increased benefits.
For better or worse, employer-provided insurance appears to be here
to stay, so the first step in ensuring affordable health care for Americans
is ensuring affordable health insurance coverage for Americans. Further,
small businesses are an important and often overlooked part of that goal
of universal coverage.
B. How Health InsuranceBecame Important
The employer-provided insurance system that provides coverage to
most individuals in the United States is a historical accident. 1 For most
of history, hospitals were not places for the treatment of injuries and
illness across all socioeconomic statuses; those who could afford
treatment received it at home by private physicians. 19 Hospitals were for
the indigent, and patients generally did not leave a hospital alive. The
advent of modern medicine not only revolutionized care, but medical
schools and hospitals as well. More people were turning from private
physicians to public hospitals, especially due to the increases in the cost
of treatment brought on by the increased effectiveness of health care.
These hospitals-no longer constrained by the limited remedies
available, the medical revolution, and seeing an increase of patients able
to pay for services-could focus more on treatment of maladies than endof-life care. 20
Still, hospitals were not seeing enough paying patients to generate the
revenue needed to operate successfully, and the number of unpaid bills
was a major concern. 21 The number of unpaid bills grew as many patients
were unable to pay for their hospital stays; these unpaid bills, and the

16. See infra Part IV.C.3.
17. See infra Part III.D.
18. Ezekiel Emanuel, Keynote Speech: Opening Remarks, 15 YALE J. HEALTH POL'Y L.
& ETHICS 27, 27-28 (2015); Steven L. Willborn, Labor Law and the Race to the Bottom, 65
MERCER L. REV. 369, 400 (2014).
19. Alex Blumberg & Adam Davidson, Accidents of History Created U.S. Health

System, NPR (Oct. 22, 2009), www.npr.org/templates/story/story.php?storyld=1 14045132.
20. Id.
21. RASHI FEIN, MEDICAL CARE, MEDICAL COSTS: THE SEARCH FOR A HEALTH
INSURANCE POLICY 10 (1986).
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lost income they represented, threatened the viability of many hospitals.
In 1929, Justin Kimball, a Baylor University Hospital administrator,
thought of a solution to the problem. 22 Starting with Dallas, Texas-area
schoolteachers, Baylor would receive fifty cents a month from each
teacher. 23 In return, the teachers would receive 21 days of "semiprivate
care (including use of the operating room and various ancillary servicesanesthetic, lab tests)" per calendar year. 24 The plan-Blue Crossbecame popular with hospital administrators, especially those struggling
to find funding during the Great Depression. 25
Health insurance did not become popular with employers until 1941
and the entry of the United States into World War II. Because of
increased production and demand for employees, the federal government
instituted wage caps. 26 In response, larger employers began offering more
employment benefits to distinguish how they paid their employees and
to attract more workers while being unable to raise wages. 27 One of the
most popular benefits was health insurance, 28 and thus the American
employer-based health insurance system was born. The single Blue Cross
insurance plan in Dallas, Texas, grew into the international Blue Cross
and Blue Shield (BCBS) Association, with 36 subsidiaries and operations
29
in over 170 countries and territories.
Health insurance became something of a necessity in employee
benefits even before the Patient Protection and Affordable Care Act

22. Id. at 10-11.
23. Id. at 11. Six dollars a year was a substantial amount of money in 1929, especially
when over one-quarter of Americans made under $1000 a year and two-thirds of Americans
made less than $2000 a year. Similarly, hospital stays were proportionately expensive, so
the prepayment for services was still a very good deal. Id.
24. Id.
25. Id. at 11-14.
26. Blumberg & Davidson, supra note 19.
27. Id.
28. Id.
29. About Blue Cross Blue Shield Association, BLUECROss BLUESHIELD,
http://www.bcbs.com/about-the-association/ (last visited Sept. 20, 2017). Around 105
million Americans have insurance through BCBS, and over 92% of hospitals and
independent providers accept it as insurance. Also, while BCBS plans are available for
small employers and individuals shopping for insurance on the exchanges, 85% of Fortune
100 companies use BCBS for their employees' health insurance, and over half of all federal
employees, retirees, and dependents are enrolled in a BCBS plan. Id.
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(ACA)30 required large employers to provide insurance to employees. 31 It
would not be unexpected for a person to pass up an employment
opportunity lacking health insurance as a benefit of employment. 32 For
what was initially an accident, employer-based health insurance has
become the largest type of insurance in the United States. 33
More generally, health insurance has become a necessity for
individuals because of the high costs of health care.34 Although some
individuals and families have low-cost plans with high deductibles (the
"bronze plans" on the exchanges), insurance still defrays a significant
portion of expensive hospital stays and procedures in addition to covering
certain necessary benefits-as determined by Congress-without
sharing the costs with the insured. 35

C. Why Small Employers Do/Should/Would Provide Health Insurance
When small businesses consider whether to renew their insurance
plans, the applicability of the employer mandate could lead employers to
choose to stop offering insurance for employees. 36 This begs the question:
Why would a small business choose to provide health insurance to
employees despite what appears to be an increase in costs and
responsibilities and serious statutory penalties for non-compliance? As

30. Patient Protection and Affordable Care Act, Pub. L. No. 111-148, 124 Stat. 119
(2010) (codified in scattered sections of the U.S.C.). For purposes of this Article, ACA
includes both the statutes and the regulations enacted to enforce the statutes.
31. See, e.g., William Atkinson, Employees Continue to View Health Benefits as
Important: Recent Survey Cites Health Insurance as the Most Important Employee Benefit
to Workers, BENEFITS PRO (Apr. 27, 2015), http://www.benefitspro.com/2015/04/27/employ
How You Benefit by Offering Health
ees-continue-to-view-health-benefits-as-impo;
Insurance to Your Employees, OPTIMA HEALTH, http://www.optimahealth.com/business
/Pages/BenefitsofOfferingHealthlnsuranceEmployees.aspx (last visited Sept. 20, 2017).
32. Id.; see also Should You Offer Employees Health Care Benefits?, Bus. OWNER'S
TOOLKIT, http://www.bizfihings.com/toolkit/sbg/office-hr/managing-the-workplaceofferinghealth-care-benefits.aspx (last visited Sept. 20, 2017).
33. See Health Insurance Coverage of the Total Population, HENRY J. KAISER FAM.
FOUND. (2016), http://kff.org/other/state-indicator/total-population/?currentTimeframe=O
&sort Model=%7B%22colld%22:%22Location%22,%22sort%22:%22asc%22%7D.
34. See generally Amrith Ramkumar, Even with PrivateInsurance, Out-of-Pocket Costs
for Hospital Visits Shot Up 37%, BLOOMBERG (June 27, 2016, 8:00 AM), https://www.
bloomberg.com/news/articles/2016-06-27/even-with-private-insurance-out-of-pocket-costsfor-hospital-visits-shot-up-37.
35. Bronze Health Plan, HEALTHCARE.GOv, https://www.healthcare.gov/glossary/
bronze-health-plan/ (last visited Sept. 20, 2017).
36. See, e.g., Devon M. Herrick, The Effects of the Affordable Care Act on Small
Businesses, NAT'L CTR. FOR POL'Y ANALYSIS (June 12, 2014), http://www.ncpa.org/pub
/st356.
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one employer explained,37 not providing health insurance to employees
places employers at "a substantial [competitive] disadvantage."3 8
While individuals work for employers for a variety of personal and
professional reasons, 39 American workers expect that full-time
employees receive health insurance in their benefits packages. Indeed,
the White House estimates that 59% of all small businesses, themselves
96% of the total number of businesses in the United States, provided
health insurance to employees in the year before the passage of the
ACA.40 Although large in number, small businesses employ a relatively
small percentage of American workers: 17.6% of American workers are
employed by a business with less than 20 employees, and businesses with
less than 100 employees employ 34.3% of American workers. 41 However,
these statistics do not mean that small businesses and small business
interests are unimportant. With the ACA, it is reasonable to believe that
37. The contraceptive mandate, under the preventative-services prong of the essential
health benefits, requires all health insurance plans cover the cost of contraceptive methods
as defined by the Secretary. The mandate has been the subject of a prolonged legal battle,
one that is still ongoing with the decision of the Supreme Court of the United States to
remand questions to the various United States Courts of Appeals. Zubik v. Burwell, 136 S.
Ct. 1557 (2016). The group of cases consolidated in Zubik does not include Eternal Word
Television Network v. Secretary of the Department of Health & Human Services, 818 F.3d
1122 (11th Cir. 2016), although it was a decision regarding the contraceptive mandate, as
it was never appealed to the Supreme Court. For an analysis of the decision in East Texas
Baptist University v. Burwell, 793 F.3d 449 (5th Cir. 2015), its relation to Burwell v. Hobby
Lobby, Inc., 134 S. Ct. 2751 (2014), and the contrary decision in Sharpe Holdings, Inc. v.
United States Department of Health & Human Services, 801 F.3d 927 (8th Cir. 2015), see
M Catherine Norman, Casenote, Contraceptive Coverage Falls, No More: Using RFRA to
Limit the Scope of Religious Challenges to the ACA's Contraceptive Mandate, Articles
Edition, 67 MERCER L. REV. 435 (2016).
38. Legatus v. Sebelius, 988 F. Supp. 2d 794, 804 (E.D. Mich. 2013). Although Legatus
was a small religious employer and, therefore, could drop health insurance coverage for all
employees without facing federal penalties, it chose to challenge the validity of the
contraceptive mandate instead. Id. The employer felt a "religious duty" to provide health
insurance, but its legal arguments focused around a competitive disadvantage in dropping
health insurance coverage. Id. Importantly, the court granted Legatus a preliminary
injunction against the government, keeping it from enforcing the penalties associated with
an employer who was eligible for an accommodation, refused to provide contraceptive
coverage, and refused to follow the prescribed methods of obtaining an accommodation. Id.
at 798. The least-restrictive-means analysis performed by the court is similar to what the
Supreme Court ordered of the United States Court of Appeals for the Third Circuit in Zubik.
Compare Zubik, 136 S. Ct. at 1557-62, with Legatus, 988 F. Supp. at 810-15.
39. See, e.g., Christine Pardi, Why You Should Think About Working for a Small
Business, ROBERT HALF, https://www.roberthalf.com/blog/small-is-big-5-advantages-ofworking-for-a-small-business (last visited Sept. 20, 2017).
40. Affordable CareAct Increases Choice, supra note 1.
41. Small Business Facts & Data, SMALL Bus. & ENTREPRENEURSHIP COUNCIL,
http://sbecouncil.orglabout-us/facts-and-datal (last visited Nov. 11, 2016).
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the general expectation of American workers has risen from obtaining
some benefits to the entire statutory benefits provided for under federal
law.
The widespread expectation of employer-provided health insurance is
most evident in the Internal Revenue Code (IRC). Congress included
provisions in the IRC that lessen an employer's burden of providing
health insurance. 42 "Large employers" are generally thought of as
multinational corporations for whom the provision of health insurance to
their employees is not a burden. However, a large employer is merely one
that has over fifty full-time employees. 4 3 It is therefore conceivable that
smaller large employers, those with not many more than fifty full-time
employees, would find providing ACA-compliant health insurance to be
a burden. The largest burden, however, is placed on small employers who
provided insurance before the ACA and those who wish to begin offering
it as a benefit."
The distinction between large and small employers under the ACA is
somewhat of an academic discussion, although it should not be one. The
phrase "employer mandate" could easily mislead the public to believing
that all employers must offer "affordable" health insurance to all fulltime employees. 45 Because there is little, if any, discussion of the
exceptions to the ACA, members of the public might not know that small
employers are exempt from the mandate, and even if they offer
insurance, small employers do not necessarily need to provide ACA42. E.g., I.R.C. § 45R (2017); I.R.C. § 4980D (2017) (tax for not providing insurance);
I.R.C. § 162 (2017).
43. I.R.C. § 4980H(c)(2)(A) (2017).
44. Reed Abelson, ProvidingHealth InsuranceStill a Struggle for Small Business, N.Y.
TIMES (Nov. 4, 2014), http://www.nytimes.com/2014/11/05/business/small-businesses-heal
th-insurance-ACA.html? r=0.
45. News articles often use the term "employer mandate" without defining it. See, e.g.,
Robert Book, The Employer Mandate Delay May Have Drastic Consequences, FORBES
(July 12, 2013, 1:29 AM), http://www.forbes.com/sites/theapothecary/2013/07/12/theemployer-mandate-delay-may-have-drastic-consequences/#551c5lfa27ff;
Jerry Geisel,
Employers Hope to Dump ACA's Excise Tax, Employer Mandate, Bus. INS. (Apr. 14, 2016,
2:03 PM), http://www.businessinsurance.com/article/20160414/NEWSO3/160419895; Casey
B. Mulligan, The New Economics of Part-Time Employment, ECONOMIX (July 3, 2013, 12:01
AM), http://economix.blogs.nytimes.com/2013/07/03/the-new-economics-of-part-time-empl
oyment/?_r=0; Mercedes Schlapp, Obama's ObamacareWhims, U.S. NEWS & WORLD REP.
(Feb. 14, 2014, 9:55AM), http://www.usnews.com/opinion/mercedes-schlapp/2014/02/14
obama-keeps-changing-obamacare-on-a-whim; Ford Vox, Obamacare Delay: Businesses
Win, the Rest of Us Lose, CNN (last updated July 7, 2013, 4:30 PM), http:// www.cnn.com/
2013/07/07/opinion/vox-employer-mandate/ (discussing the delay in implementing the
employer mandate). This is not to suggest that newspapers and media outlets are deceiving
the public. Instead, the way the sources discuss the employer mandate could mislead the
casual reader who has done no extra research.
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compliant insurance. So, perhaps it is even more important to attempt to
find a solution for small employers, encouraging them to offer-at levels
near those of large employers-health insurance to, at the very least, fulltime employees. 46
Small employers face difficulties with the costs of providing health
insurance, especially because the ACA requires all plans bought through
the marketplace provide coverage for the essential health benefits. 47
However, there are distinct benefits to offering insurance. Small business
owners may provide themselves with the insurance coverage they offer
to their employees. 48 There are more options available to small employers
than for individuals, 49 and some of these options could be more costeffective for a small business owner. Health insurance as an employment
benefit also attracts skilled workers, which is important for small
businesses approaching the fifty-employee maximum because these
businesses are more likely to be competitive in their local markets.
Similarly, a small business may retain employees longer and experience
lower employee turnover if it offers health insurance as an employment
benefit. Unless premiums were unaffordable for an employee, the ease of
obtaining coverage may encourage employees to choose that small
business and the business' insurance plan over shopping for health
insurance on the individual market. The group purchasing power of small
businesses might attract employees, bringing premiums below similar
plans offered to individuals. Finally, a small business owner could see
substantial returns in tax deductions allowed for health insurance
expenses, both as a business owner and a self-employed individual.50
These deductions could keep health insurance affordable depending on
the cost of the insurance plans offered to employees, the relative health
of the employees, and the amount of the deductions as a percentage of
total taxes owed. 5 1

46. The White House estimates the percentage of large employers offering health
insurance to employees before the ACA at 98%. Affordable CareAct Increases Choice, supra
note 1.
47. See infra Part HA.
48. See Reed Abelson & Margot Sanger-Katz, The Health Care Tublic Option'IsBack.
Can It Help Obamacare?,N.Y. TIMEs (Sept. 29, 2016), http://www.nytimes.com/2016/09/29
/upshot/the-health-care-public-option-is-back-can-it-help-obamacare.html.
49. See generally infra Part III.
50. Should You Offer Employees Health Care Benefits?, supra note 32.
51. Id.
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D. Types of Insurance Systems
There are three broad categories of health insurance systems that
must be defined, and their respective effects discussed, before attempting
to find a viable solution for small-employer insurance: single-payer, freemarket, and an employer-based market with a public option. Any
solution, practically speaking, must work within the confines of one or a
hybrid of these three insurance systems.
Single-payer is a national health insurance plan, popularly known as
"Medicare for all" in the United States. 52 There is one national insurance
plan, run by a public agency, and the money for health care comes from
one national pool rather than each individual paying for their own care. 53
All residents would have full coverage for "medically necessary services,
including doctor, hospital, preventative, long-term care, mental health,
reproductive health care, dental, vision, prescription drug and medical
supply costs." 54 The funds to pay for a single-payer insurance system, as
proposed in the United States, come from tax increases and the funds
that would not be paid towards the current insurance system. 55 Some of

52. What is Single Payer?, PHYSICIANS FOR A NAT'L HEALTH PROGRAM,
http://www.pnhp.org/facts/what-is-single-payer (last visited Sept. 20, 2017). This Article
will not analyze in-depth single-payer systems around the world. The focus of this Article
is the American health care and health insurance systems, so the focus of this analysis is
on the single-payer models proposed for the United States.
53. Id.
54. Id.
55. Id. Proponents of single-payer believe that the increase in taxes would be "modest,"
and that the system would actually save money for up to 95% of households. See, e.g., id.;
Medicare for All: Leaving No One Behind, BERNIE SANDERS I I STAND WITH BERNIE,
https://berniesanders.com/issues/medicare-for-all/ (last visited Sept. 20, 2017). However,
the modest tax increase is not the only source of funding proposed for a single-payer system.
Senator Sanders' plan, specifically, would have included a 6.2% income-based health care
tax for employers, a 2.2% income-based tax on households, an increase in income tax as a
progressive percentage increase to go towards health care, capital gains and dividends
taxes, a limitation on tax deductions, and a significant increase for estate taxes. SANDERS,
supra. However, some experts stated that Senator Sanders' plan did not raise enough funds
to run a successful national health care system; to make up the difference, either there
would need to be a greater tax increase or health spending would have to decrease to
percentage levels of relatively-successful single-payer systems (Canada and Great Britain),
which would cut salaries significantly for medical professionals. Bernie Sanders'Economic
Policy: A Vote for What?, ECONOMIST, http://www.economist.com/news/united-states
/21692895-health-care-costs-and-high-taxes-would-sink-sanders-economic-plan-vote-what
(last visited Sept. 20, 2017). Mandatory health insurance is not the brainchild of the Obama
presidency, just as an American single-payer system is not unique to Bernie Sanders' brand
of democratic socialism. The idea of a national insurance plan for all Americans has been
discussed since before World War I. FEIN, MEDICAL CARE, MEDICAL COSTS, supra note 21,
at 33-34. While there has always been substantial debate surrounding single-payer,
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the benefits of this system include: standardization of quality of care,
rather than it being dependent on socioeconomic status; less expensive
care and maintenance, since profit is not a goal; and no limitations
beyond what is "medically necessary."5 6 However, single-payer systems
have seen extended wait times for care, physician shortages, and reduced
quality of care (especially in areas where there is a shortage of physicians
and a great demand for care), and commentators have raised concerns
about the federal government managing the insurance system.57
Alternatively, a free-market health care system is one driven by
supply and demand with no government interference.5 8 The free market,
perhaps its greatest feat is that it continues to rear its head even after being shot down
time and time again.
56. 8 EssentialPros and Cons of Single Payer Health Care, NAT'L LATINO COUNCIL ON
ALCOHOL & TOBACCO PREVENTION (Dec. 26, 2014), http://nlcatp.org/8-essential-pros-andcons-of-single-payer-health-care/.
57. Id.; see also Single Payer System Health CarePros and Cons, ASIA-PACIFIC ECON.
BLOG, http://apecsec.org/single-payer-system-health-care-pros-and-cons/
(last visited
Sept. 20, 2017). The federal government and its agencies are not the most effective
managers of social programs already in place. Arguably, health care is more important than
some federal programs, and those who do not believe the government can manage its
current programs do not want it managing health insurance and, effectively, health care.

See 8 EssentialPros and Cons, supra note 56.
Further, single-payer places the federal government in a position of great power
because what constitutes a "medically necessary procedure" is up for interpretation, and
agents who administer the health care fund, and who decide what procedures are
"medically necessary," can abuse that power. Id. If the amount of litigation related to the
ACA is any indication, the courts will face a deluge of cases from providers and patients on
this issue alone. The complex relationships involved between doctors and their patients,
and between the government and its citizens, means the courts will have to decide who gets
to decide who decides if a procedure is medically necessary.
A further worry is that government control will inadvertently limit the free
market's promotion of innovation. Drug companies, medical engineers, and medical
researchers may lose an incentive to create new treatments and improve upon those already
in practice because they have nothing to gain (besides doing good for humanity). While drug
prices may be inflated for profit, those prices may not be as inflated as some believe because
the innovation must pay for itself. These prices may reflect the costs of research, technology,
any clinical trials or licensing procedures, and marketing, as well as the salaries of the
employees who worked on the project. If innovations cannot pay for themselves, companies
that attempt innovation may not remain in the market long-term.
58. See Universal Healthcare Pros and Cons, HEALTHRESEARCHFUNDING.ORG,
http://healthresearchfunding.org/universal-healthcare-pros-cons/ (last visited Sept. 20,
2017). If a free-market system were viable, the government would still need to subsidize
those who still could not afford the reduced prices created by the free-market. Michael F.
Cannon, Yes, Mr. PresidentA Free Market Can Fix Health Care, 650 CATO INST.: POL'Y
ANALYSIS 1, 10 (2009), http://object.cato.org/sitescato.org/files/pubs/pdf/pa650.pdf. With
lower costs of insurance on the open market, as well as better management of the current
public aid programs to ensure that no person receives aid who can pay for insurance
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as imagined by those who support it, allows health insurance consumers
to shop for the best coverages at the best prices available, to pick what
they want in their insurance plans, and to have no governmental
interference in the relationship between themselves, the insurer, and the
health care provider.5 9 One of the issues inherent in a free-market system
is that prices will not appreciably decrease if there are consumers willing
to pay high prices. 6 0 This allows for what some believe to be out-of-control
spending on health care in the United States, spending that is higher in
proportion to the national gross domestic product than any other
country.6 1 Further, insurance companies in a free-market system are
primarily driven by profit.
The lack of regulation on insurance companies particularly affects
individuals with preexisting conditions. 62 Like the United States before
the ACA, insurance companies on the free market do not have to provide
coverage for those with preexisting conditions. 63 If individuals with
preexisting conditions obtained coverage, it would either be more
expensive than for healthy individuals (in an attempt to offset the
expected costs resulting from that condition) or the insurance company
would exclude coverage for the condition. If employer-provided insurance
still existed, large businesses could absorb the increased costs as they did
before the ACA's prohibition on preexisting condition exclusions.
However, this forces small businesses to find a way to keep their costs
affordable, either by putting the extra cost entirely on the employee or by
not providing insurance coverage to that employee. 64
coverage on the open market, there would be less needy in need of assistance. Id. As such,
the federal aid programs currently in existence would be better able to provide subsidies
and stay within their budgets. Id.
59. See Cannon, Yes, Mr. President,supra note 58, at 2.
60. See, e.g., Wendell Potter, Free Market Ideology Doesn't Work for Health Care, CTR.
FOR PUB. INTEGRITY (June 8, 2015, 8:57 AM), https://www.publicintegrity.org/20l5/
06/08/17460/free-market-ideology-doesnt-work-health-care.
61. See UniversalHealthcarePros and Cons, supra note 58.
62. A preexisting condition is a health condition existing before an individual's
enrollment in a health plan. These can be chronic or short-term conditions. These conditions
must be disclosed to an insurer and, before the ACA, either the condition could have been
excluded from coverage or the individual could have been denied coverage entirely. See
Health Insurance Market Reforms: Pre-Existing Condition Exclusions, HENRY J. KAISER
FAM. FOUND. (Sept. 2012), https://kaiserfamilyfoundation.files.wordpress.com/2013/01
/8356.pdf.
63. Id. However, there were some pre-ACA regulations and restrictions on insurers.
The Health Insurance Portability and Accountability Act of 1996, Pub. L. No. 104-191, 110
Stat. 1936, and the Genetic Information Non-Discrimination Act, Pub. L. No. 110-233, 122
Stat. 881 (2008), limit coverage restrictions by insurers, but these limitations are narrow
and not widely-applicable. Health InsuranceMarket Reforms, supra note 62.
64. Id.
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Finally, a public option is an addition and modification to an
established health care system-such as the one driven by employerprovided insurance in the United States. A federal insurance plan creates
competition with private insurance corporations. In the United States,
this would be a plan with coverages like Medicare, and both individuals
and employers could purchase coverage.65
There are two options for implementing a public option. The first is
using the public option to compete against, and effectively check the
increases in insurance premiums of, private insurers.6 6 The government
would set premiums and coverages lower than similar plans on the
private market, and individuals could choose the public option rather
than the more expensive private coverage. This motivates insurance
companies to lower their premiums to entice individuals back to their
coverage.6 7 The second option is using the public option as a viable, lowcost, and minimum-coverage insurance plan. It would be an affordable
alternative to private insurance, generally for individuals who cannot
afford the higher premiums of private insurers. Either option would work
with the current employer-provided insurance system.6 8
III. REGULATING HEALTH CARE THROUGH HEALTH INSURANCE

A. The ACA
The ACA's employer mandate is not a mandate by common usage of
the term.6 9 It is merely a tax penalty added to the IRC. 70 The employer

65. See Lori Robertson, Ask FactCheck: Public Option Vs. Single Payer,
FACTCHECK.ORG,
http://www.factcheck.org/2009/12/public-option-vs-single-payer/
(last
visited Sept. 20, 2017).
66. Id.; Helen A. Halpin & Peter Harbage, The Originsand Demise of the Public Option,
29 HEALTH AFF. 1117 (June 2010), http://content.healthaffairs.org/content/29/6/1117.full.
67. See Halpin & Harbage, Origins and Demise, supra note 66. Due to a lack of
incentive for private insurers, the federal government would not want individuals to stay
on the public option plan. Having a majority, or even just a large number, of Americans on
the public option plan would defeat the public option's purpose of indirectly controlling
market prices. Insurance companies should lower prices in response to individuals dropping
their private insurance, enticing individuals back to insurance companies. Id. If insurers
do not see a benefit in lowering their prices, individuals will keep their public option
insurance and, if the price disparity becomes too great, a single-payer system could be
unintentionally created. As discussed, this option does not work for the health care system
established in this country.
68. Id.
69. A mandate is generally an "authoritative command" or a "formal order from a
superior court or official to an inferior one." Mandate, MERRIAM-WEBSTER.COM,
https://www.merriam-webster.com/dictionary/mandate (last visited Oct. 12, 2017).
70. I.R.C. § 5000A(c) (2017).
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mandate enumerates the penalties certain employers face if they do not,
as required by the ACA, provide minimum essential coverage 7' to full-

time employees. 72 It only applies to "large employers," defined by this
section to include only an employer averaging fifty or more full-time
employees during business days in the previous calendar year.7 3
Therefore, any employer with less than fifty full-time employees is a
"small employer" and is exempt from the mandate. 74
Small employers are not required to provide insurance coverage to
their employees, and if they did not, their employees would be required
to obtain insurance through the exchanges, as required by the individual
mandate. 75 A small employer may choose to provide insurance to its
employees. However, if they so choose, any plan from an insurance
company is subject to the same requirements as those offered by large
employers.76 Nowhere in the text is there an explicit statement that small
employers offering insurance must be held to the same standards as large
employers; it is a judicial construct.77 The government's website for
health insurance also states that plans bought on an exchange must
comply with the ACA.78 Compliant plans include the following: (1)

71. I.R.C. § 5000A (2017). Section 5000A(f) defines minimum essential coverage for the
purposes of the relevant sections.
72. I.R.C. § 4980H.
73. I.R.C. § 4980H(c)(2)(A). There are exceptions allowed for employers with a
workforce of more than fifty employees for 120 calendar days or less per year or if those
employees that would put the total over fifty are seasonal workers. I.R.C. § 4980H
(c)(2)(B)(i) (2017). A full-time employee is defined in I.R.C. § 4980H(c)(4) (2017) as an
employee who works on average at least 30 hours per week, calculated monthly.
74. See generally I.R.C. § 4980H.
75. See I.R.C. § 5000A(a) (2017).
76. See, e.g., Eternal Word, 818 F.3d at 1156 ("If, on the other hand, smaller employers
choose to provide health insurance, then their plans are subject to the contraceptive
mandate."); School of the Ozarks, Inc. v. U.S. Dep't of Health & Human Servs., 86 F. Supp.
3d 1066, 1075 (W.D. Mo. 2015) ("Although small employers are not required to provide
health insurance coverage, small employers who voluntarily provide health plans are
subject to the Mandate.").
77. Id.; see also I.R.C. § 5000A(f)(2) (2017). An eligible employer-sponsored plan is
defined, in part, as one offered on either the small or large group market within a State.
I.R.C. § 5000A(f)(2)(B) (2017). As the small group market is limited to small employers, a
small-employer plan is considered an eligible plan. Although the definitions found in
subsection (f) are limited in scope to the section, the employer mandate specifically refers
to I.R.C. § 5000A(f)(2) for the definition of an eligible employer-sponsored plan. I.R.C.
§§ 4980H(a)(1), (b)(1)(A) (2017) ("under an eligible employer-sponsored plan (as defined in
section 5000A(f)(2).)").
78. What's New in the SHOP Marketplace for 2017, HEALTHCARE.GOV,
(last
https://www.healthcare.gov/small-businesses/provide-shop-coverage/new-for-2017/
visited Sept. 20, 2017).
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provide coverage for the ten "essential health benefits"; 79 (2) limits "costsharing";80 and (3) is a plan as described under subsections (d) or (e). 81
Small employers are also subject to the tax penalty of the employer
mandate if they offer plans that do not meet the statutory and regulatory
minimum coverages.82

B. The American HealthcareAct and other "ObamacareRepeal"Bills
The American Health Care Act (AHCA) 83 is the leading incarnation of
congressional Republicans' attempts to repeal the AHCA. It would not
repeal the individual mandate, but it would eliminate the tax penalty for
individuals who do not have the minimum essential coverage. Instead,
individuals who allow their non-group coverage to lapse for at least 63
days in the previous 12-month period would be required to pay a late

79. 42 U.S.C. § 18022(b)(1) (2017). Although defining the exact health benefits required
is left to the Health and Human Services Secretary (the Secretary), the statute does provide
some guidance as to categories: generally, ambulatory services, emergency services,
hospitalization, maternity and newborn care, mental health and substance abuse services
(including treatment), prescription medications, habilitative and rehabilitative services
and devices, laboratory work, preventative services and chronic disease management, and
pediatric care (including dentist and ophthalmological care). Id. For a complete list of the
essential health benefits as currently required by the Secretary, see What Marketplace
Health Insurance Plans Cover, HEALTHCARE.GOv, https://www.healthcare.gov/coverage/
what-marketplace-plans-cover/ (last visited Sept. 20, 2017).
80. 42 U.S.C. § 18022(c)(3)(A) (2017). Cost-sharing includes deductibles; co-insurance,
co-payment, or other similar charges; and, importantly, "any other expenditure required of
an insured individual which is a qualified medical expense ... with respect to the essential
health benefits." Id. The IiRC also defines "qualified medical expense" as any amount paid
out-of-pocket by an insurance plan's beneficiary for medical care (for self, a spouse, or a
dependent) that is not reimbursed in any way. I.R.C. § 223(d)(2)(A) (2017). Expenses for
medicines are qualified medical expenses only if they are for a drug prescribed by a
physician, regardless of whether such drug is available without a prescription, or if they
are for insulin. Id.
81. 42 U.S.C. § 18022(a)(3) (2017).
82. I.R.C. § 4980H. A large employer, or small employer who chooses to offer insurance,
can violate this provision by either offering or failing to offer minimum essential coverage
under an employer-sponsored plan to any full-time employee-provided at least one fulltime employee has enrolled in a qualified health plan under which the employee is eligible
for either a premium tax credit or cost-sharing reduction. 42 U.S.C. § 18022(a)-(b) (2017).
83. American Health Care Act of 2017, H.R. 1628, 115th Cong. (May 4, 2017).
https://www.congress.gov/bill/115th-congress/house-bill/1628. Although there have been
other health care acts since the AHCA, most notably the 2016 attempt to repeal the AHCA
that ended with President Obama's veto, the current legislation is the only bill in 2017 to
have gained enough votes to pass in one of the houses of Congress. There have been three
other notable attempts in the Senate to repeal part or all of the AHCA, but none gained
enough votes to pass. This bill may be the most successful yet as it has the support of the
sitting president.
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enrollment penalty of 30% of their insurance premium. The AHCA would
initially modify the premium tax credits for individuals purchasing
insurance on the exchange, increasing the amount for young adults with
an income above 150% of poverty, and lowering the amounts for adults
50 and older." It would then transition to a flat, income-based tax credit
adjusted for the age of the individual; additional guidelines and limits
have been added for couples who file joint taxes. The AHCA would repeal
the cost-sharing subsidies implemented by the ACA to reduce the
deductibles, copays, and out-of-pocket limits of low-income individuals'
insurance plans. One of the most important changes the AHCA would
make to the current health insurance landscape is that it would allow
states to apply for waivers allowing them to redefine the essential health
benefits for that state. 85 Finally, of the most concern to this Article, the
AHCA would repeal the two-year tax credit currently available to lowwage small employers providing health insurance to their employees.86
Other proposals to repeal or change the ACA have also appeared,
primarily in the Senate because the AHCA bill has passed in the House
of Representatives. They are similar in their changes to the health
insurance required by the ACA. First, they each would repeal the
individual mandate through eliminating the tax penalty. The Health
Care Freedom Act87 does not touch the premium subsidies and tax
credits, but the rest of the proposals eliminate the subsidies and credits
in a multiple phase program carried out over multiple years. Similarly,
the Health Care Freedom Act does not touch the cost-sharing subsidies,
84. This would allow young adults to have slightly more disposable income while
maintaining "proper" health insurance coverages, so theoretically, they would not have to
choose between health insurance and paying student loans or other expenses. However, the
rationale behind decreasing tax credits for adults older than 50 is less clear.
85. Under this section, the AHCA prohibits requiring abortion coverage as part of
insurance plans and prevents federal funds from being applied to abortion coverage,
although an amendment has made an exception for abortions to save the woman's life or in
cases of rape or incest. Insurers are, however, permitted to provide separate policies
covering abortions. Proposals to Replace the Affordable Care Act, HENRY J. KAISER FAM.
(last
FOUND., http://www.kff.orglinteractive/proposals-to-replace-the-affordable-care-act/
visited Sept. 20, 2017). This amendment to the AHCA shows the dangers of allowing politics
and personal morals to guide health insurance and health care decisions. Abortion has been
a highly-politicized topic in the last few years, with politicians on both sides of the political
aisle taking hardline positions without much actual discussion or progress on the issue.
86. Id. The AHCA also makes significant changes to Medicaid and its expansion under
the AHCA, although not eliminating it entirely, but it does not make significant changes to
the portions of the AHCA concerning Medicare, including the provision increasing premium
costs for higher-income individuals. Id.
87. Health Care Freedom Act, H.R. 1628, 115th Cong. (1st Sess. 2017).
https://www.budget.senate.gov/imo/medialdoc/HealthCareFreedomAct.pdf.
The Health
Care Freedom Act is an amended version of the American Health Care Act.
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while other proposals reimburse insurers the difference in cost until their
repeal dates for the subsidies. The basic ten essential health benefits
appear not to change, although most proposals will allow a waiver
process, as proposed in the AHCA, to allow states to exempt themselves
from those requirements and allow them to set state requirements for
insurance health benefits.8 8
C. Dilemmas Small Employers Face
Small employers must make what is potentially a very hard decision:
to offer health insurance or not to offer health insurance. Pre-ACA, small
employers who did not offer health insurance generally did so because it
was unaffordable or more cost-effective for employees to buy their own
health insurance.8 9 The pool of insured individuals is much smaller with
a small employer, one to fifty rather than fifty-one to hundreds or
thousands of employees, so if the insurer had to pay for one major health
issue, the premiums and other associated costs of all employees' health
plans would be significantly impacted. This is especially true for
preexisting conditions that were not excluded but were covered at a much
higher rate.9 0 Those who offered health insurance for at least some
employees decided that the benefit of offering health insurance
outweighed the costs associated with it. Although the ACA has some
protections in place to try to prevent these small employers from leaving
the market, the added benefits are not enough to encourage small
employers to begin offering health insurance to employees.9 1
There are options open to small employers wishing to offer or continue
to offer health insurance to employees. A high deductible plan reduces
the employer contribution while placing the burden of health care costs
on the employee. 92 The employer can also make some coverages voluntary
rather than mandatory, although this option is significantly curtailed if
the plan is subject to the ACA.9 3 However, it is not certain that this type
88. Proposalsto Replace the Affordable CareAct, supra note 85.
89. Broker fees and administration costs were the primary sources of unaffordable
prices, with the typical price for health insurance being 18% higher for small employers
than for large employers. See Whitney Morrissey, Student Article, Obamacare'sEmployerShared Responsibility Provision: The Impact on Employers and Employees, 7 PHOENIX L.
REV. 103, 111 (2013).
90. See id. at 111-12.
91. Id. at 112.
92.

SMALL EMPLOYERS NEED TO EVALUATE THESE SOLUTIONS BEFORE RENEWING 2015

MEDICAL INSURANCE, http://www.usiaffinity.com/content/downloadables/USIA-exchange/
news/October 2014-Small EmployersNeedtoEvaluate_TheseSolutions.pdf (last visited Oct. 16, 2017).
93. Id.
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of plan would be more affordable to employees than if they bought
insurance through the exchanges, because of its high deductible; the
employee must pay a significant amount before insurance covers the rest
of medical expenses.9 4
Instead of offering traditional insurance coverages, employers could
define their contribution, which would give employees a set dollar
amount over which the employee would be responsible for all medical
expenses.95 The issue with this system is in its implementation-what
precisely is to be covered by the employer must be researched and
defined.96
Alternatively, it might be more cost-effective for employees to find
insurance on the exchange when available subsidies and cost sharing are
factored into premiums.9 7 The employer could then choose to provide a
stipend to employees to assist paying these premiums, raise wages, or
contribute nothing.
Small employers could also outsource employee management tasks to
a professional employer organization (PEO).9 8 PEOs hire small
employers' employees, taking care of tasks like employee benefits,
payroll, workers' compensation, and training and development.9 9 This
creates a much larger pool for insurance purposes, leading to decreased
premium costs as risks are spread through a larger pool and premiums
can be based on the larger community ratings. 100

94. This is only true if the employee consumes health care in any form, regardless if
they reach their deductible's limit. A primary care visit is included in these calculations. If
the employee was very healthy, a high-deductible insurance could very well cost less than
if the employee was to purchase insurance through an exchange if the individual did not
have any primary care, dentistry (although this is usually a separate insurance) or
ophthalmology check-ups; use prescriptions; or need emergency or urgent care. The average
person, however, consumes health care in some form, and there is always the risk of needing
emergency care. This is a risk the employee must determine if they wish to take because
any major medical expense could lead to a loss of savings or even bankruptcy before the
insurance policy's deductible is met.
95. SMALL EMPLOYERS, supra note 92.

96. Id.
97. Id.
98. Id.

99. Id.
100. Id. Community ratings are "rule[s] that prevents health insurers from varying
premiums within a geographic area based on age, gender, health status or other factors."
Community Rating, HEALTHCARE.GOv, https://www.healthcare.gov/glossary/communityrating/ (last visited Sept. 20, 2017).
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D. Shopping the SHOP
The SHOP marketplace was created as part of the ACA's exchange
marketplace to provide health and dental insurance options to small
businesses. 01 The SHOP marketplace, or small business exchange, is
available only to employers who: (1) have no more than fifty full-time
employees; (2) offer coverage to all full-time employees, generally those
who work at least 30 hours per week; (3) for most states, have 70% of the
employees who are offered insurance either choose that plan or buy
insurance from another source; and (4) have a workplace in the state's
SHOP marketplace they wish to use.1 02 Employers can choose whether to
offer one plan or a choice of plans, whether to cover some or all part-time
employees, whether to offer dental coverage, the percentage of employee
premiums the employer will pay, whether to cover dependents and to
what extent, the date coverage starts, and how long new employees must
wait before being offered insurance coverage.103
The primary benefit to the SHOP marketplace is the pooling of small
businesses to create one risk pool per exchange. This single risk pool is
what insurance companies then use to determine premiums.1 04 Those
businesses with at least some employees who are generally considered
higher-risk 0 5 will benefit from a shared risk pool because their higherrisk employees will be balanced by lower-risk employees from other
businesses. 0 6 However, this presumes that small businesses with
healthy employees use their exchange for insurance coverages; these
businesses might find better prices by self-insuring or obtaining coverage
directly from private insurance companies. Under the ACA, small
businesses have that option.1 07

101. Overview of SHOP: Health insurance for small businesses, HEALTHCARE.GOV,
https://www.healthcare.gov/small-businesses/provide-shop-coverage/shop-marketplace-ov
erview (last visited Sept. 20, 2017).
HEALTHCARE.GOV,
102. See if your small business qualifies for SHOP,
https://www.healthcare.gov/small-businesses/provide-shop-coverage/qualify-for-shop-mar
ketplace (last visited Sept. 20, 2017).
103. How to offer employee SHOP health insurance, HEALTHCARE.GOV,
https://www.healthcare.gov/small-businesses/choose-and-enroll/enroll-in-shop (last visited
Sept. 20, 2017).
Exchanges Help
Small Businesses,
Cannon,
How
SHOP
104. Patrick
HEALTHINSURANCE.ORG (Feb. 10, 2016), https://www.healthinsurance.org/obamacare/howshop-exchanges-help-small-businesses/.
105. High-risk employees include those who have multiple claims, preexisting
conditions, or development of serious health issues after employment.
106. Cannon, SHOP Exchanges Help Small Businesses, supra note 104.
107. Id.
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One way the ACA incentivizes use of the SHOP marketplace is
through the small business tax credit available only for those employers
who utilize SHOP insurance. 0 8 The credit could be up to 50% of a forprofit employer's contributions and up to 35% of a non-profit employer's
contributions. 0 9
However, it is not a credit that all employers can receive; it is designed
to assist the smaller small employers and their lower-wage employees.
Eligible employers are those who have: (1) fewer than twenty-five fulltime employees (or the equivalent when part-time employees are added
as fractions of a full-time employee); (2) an average employee salary of
$50,000 or less per year; 110 (3) a contribution of at least 50% toward the
cost of employees' premiums; and (4) employees who enroll in plans
chosen in the SHOP marketplace, limiting plans an employer can choose
those that are ACA-compliant.111 One concern with the current
regulations is that employers may not claim credits for more than two
consecutive calendar years, assisting them with immediate coverage
decisions but not long-term. There is no assistance after those two
years.112

IV. ANALYSIS
While completely dismantling and rebuilding health care delivery and
payment could solve nearly every issue with the current systems, such a
feat would require years of work and bipartisan support. The more
practical solution is to change the current system without dismantling it,
first focusing on universal access to health insurance and then focusing
on affordable access to health care. 113 There are a variety of options for
108. The Small Business Health Care Tax Credit & Premium Assistance Programs,
CTRS. FOR MEDICARE & MEDICAID SERVS. (Dec. 2016), https://marketplace.cms.gov/

outreach-and-education/small-business-tax-credit-and-assistance.pdf.
109. Id.
110. This dollar amount was set in 2014 and is adjusted yearly for inflation. Id.
111. Id.
112. Id.

113. The futures of the ACA, health care, and health insurance are still uncertain.
President Trump's main campaign promise in this area was the complete dismantling of
the ACA, and the complete list of his ideas for health care and health insurance may be
found on his campaign website. HealthcareReform to Make America Great Again, DONALD
J. TRUMP, https://www.donaldjtrump.com/positions/healthcare-reform (last visited Sept.
26, 2017). Congress has also initiated its own attempts to repeal, replace, or modify the
ACA. This Article's suggestions for the future of small-employer insurance do not depend
on the ACA's existence because employer-provided insurance does not appear to face the
same fate as the ACA. If the ACA were repealed, implementing these suggestions change,
but they remain relevant while employer-provided insurance is a mechanism for payment
of health care services.
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the future of small-employer health insurance, some sustainable and
some unsustainable.

A. The Laissez-FairApproach is NOT the Answer
Some economists believe that the free market would regulate itself
into reducing wasteful spending, in part due to the transparency
demanded by consumers in a free market. 1 14 Employer-provided
insurance would cease to exist because the tax break for employers would
be repealed. 115 This tax break increases costs because workers are denied
access to a substantial portion of their income and are limited to the
choices their employers make regarding insurance coverage. 116 In the
free-market system, individuals would contract directly with health care
providers, possibly ending the existence of health insurance. A free

114. Cannon, Yes, Mr. President, supra note 58, at 3. Georgia demonstrates the
importance of not assuming that when an individual obtains insurance coverage they attain
access to health care services as well. Georgia generally exceeds national averages for the
number of people with no usual source of care and for the number of people who have not
had a checkup in the past two years. Georgia Health Care Landscape, supra note 10. Of
interest, the black population is under the national average in these areas while the white
and Hispanic populations are higher than the national average. Id. Although Georgia chose
not to expand Medicaid under the ACA, a decision that has had a significant impact on the
number of uninsured individuals in the state, the uninsured rate did drop at least 3
percentage points by the beginning of 2015. The Kaiser Foundation estimates that as many
as 31% of uninsured adults would have been eligible for Medicaid insurance if Georgia had
chosen to expand, which is over 409,000 individuals. Id. Even without Medicaid expansion,
approximately 45% of uninsured adults were eligible for some kind of federal assistance
through the exchanges. Id.; see also Andy Miller, State Sees Decline in Rate of Uninsured
People, GA. HEALTH NEWS (Sept. 16, 2015), http://www.georgiahealthnews.com/2015
/09/state-sees-decline-rate-uninsured-people/.
At the end of 2014, the uninsured rate was 15.8%, making Georgia the state with
the fourth highest uninsured rate. Miller, State Sees Decline, supra. Georgia Health News
also reported that providers did not see a drop in the demand for health care services for
uninsured individuals, and in an interesting statistic, the state's federally qualified health
centers reported an increase in the number of uninsured patients while the rural hospitals
reported a slight increase in insured patients. Id.; What are Federally Qualified Health
Centers (FQHCs)?, U.S. DEP'T OF HEALTH & Hum. SERVS. HEALTH INFO.TECH.,
http://www.hrsa.gov/healthit/toolbox/RuralHealthlTtoolbox/Introduction/qualified.html
(last visited Sept. 26, 2017). For a map of current uninsured rates in Georgia, see Georgia
Counties' Health: Clinical Care, MY AJC, http://www.myajc.com/news/georgia-countiesuninsured/ (last visited Sept. 20, 2017). One of the major implications of these statistics is
that politics needs to be taken out of health care if there are to be major changes and
improvements made so all Americans have affordable access to quality health care.
115. Cannon, Yes, Mr. President, supra note 58, at 4.
116. Id.
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market also corrects its own deficiencies and encourages innovation,
discovery, and a cost-effective allocation of resources. 117
The issue with a free market is that, while consumers may wish for
transparency, they generally do not take advantage of what is
available; 118 instead, they elect to pay bills without much question.
Individuals cannot always price-shop health care services, and even if
they could, doctors do not necessarily know the prices of servicesespecially if the doctor is affiliated with, and bills patients through, a
hospital.
Furthermore, even where an individual can negotiate fees with their
local general practitioner,11 9 major ailments and emergencies are not
cared for at a general practitioner's office. Individuals do not have the
market power to negotiate fees with hospitals; one reason health
insurance companies are beneficial is that they do have that market
power, and while medical bills are high, they are not as high as they could
be if hospitals, as corporations, were left unchecked. 120
Although small employers do not have much market power, they have
more market power than individuals. They could negotiate with health
care providers and have some success in reducing fees. More importantly,
most small businesses are not distinct payors in the market; only those
who self-insure and do not have reinsurance are alone. Small employers
with backers have more market power, whether self-insured with
reinsurance through a large reinsurance company or providing full
insurance through a private insurance company. These backers have
groups of individuals they can use as leverage in negotiations. Although
there are many issues with the health insurance system, insurance
companies are for-profit businesses, and the profit motive will create
incentivized negotiating with health care providers for lower payments.
Consumers, both employers and their employees, will see the benefits to
successful negotiations.
One benefit of an entirely free market for health care is that it would
not be used for political gain. 121 Should something as important as health

117. Id. at 11.
118. See, e.g., Martha Hostetter & Sarah Klein, Health CarePrice Transparency:Can It
Promote High-Value Care?, CoMMoNWEALTH FUND (Apr./May 2012), http://www.common
wealthfund.org/publications/newsletters/quality-matters/2012/april-may/in-focus.
119. This can happen whether it is a negotiated payment plan, reduced fees, or trades
for goods or services.
120. Id.
121. In one sense, a free-market system would be ultra-political. The process would still
reach health care and insurance through the business aspect of the industry. Powerful
companies or groups of companies would work to drive their competitors out of business
through their legislators in the enactment of favorable-for-them laws governing business.
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care really be used as a tool for politicians to ensure their own election or
reelection? However, a purely free-market system merely incentivizes
profit and does not address the disincentive for health care providers to
inform consumers about prices. Even with a largely free-market health
care system, limited government intervention would likely be necessary
to increase transparency so that consumers may make educated choices
about health insurance and health care. There might even need to be
further government intervention, such as a price ceiling for different
services, when the system is established and issues develop. If health
care is a right, 122 it could well need government intervention to ensure
The federal government might have to reach in through such mechanisms as the
Sherman Anti-Trust Act, 26 Stat. 209 (codified at 15 U.S.C. §§ 1-7 (1890)), to break apart
monopolies and encourage the continued viability of the free market. In this sense, federal
and state regulation of health insurance is necessary to ensure competition in the
marketplace and prevent too much harm to consumers as a by-product of business practices
aimed at eliminating competition.
However, removing regulation of health insurance will prevent it from being used
as a political tool to obtain votes. There would be no party platforms based on eliminating
Obamacare, strengthening the ACA, or providing free health care to all Americans. But see,
e.g., TRUMP, Healthcare Reform, supra note 113 (proposing repealing Obamacare and
encouraging the free market by loosening of some regulations and creating others); Health
Care, THE OFFICE OF HILIARY RODHAM CLINTON, https://www.hillaryclinton.com/issues/he
alth-carel (last visited Sept. 20, 2017) (proposing increasing federal mandates to expand not
only the ACA but other health care "reforms," including a public option, though not the sort
of public option for which this Author advocates; Gary Johnson on Health Care,
ONTHEISSUES, http://www.ontheissues.org/2012/Garyjohnson.HealthCare.htm (last
visited Sept. 20, 2017) (saying that government-managed health care "is insanity" and
claiming that the free market will sort out the issues with the current health insurance and
health care systems, that the regulation of employee health insurance is best left to the
states, and that federal funding is best spent by expanding rural care services rather than
funding Medicare and Medicaid). Deregulation would eliminate the influence of political
figureheads and their need to collect votes as a motivating factor in setting health care and
health insurance policy.
122. There is much debate regarding health care as a basic human right. See, e.g.,
Sanjay Sanghoee, Why UniversalHealth Care is our InalienableRight, HUFFINGTON POST
(last updated Jan. 25, 2014, 9:42 AM), http://www.huffingtonpost.com/sanjay-sang
hoeeluniversal-health-care b4329485.html. The heart of the conflict is a struggle to choose
between two types of rights, each with their own benefits and drawbacks and each drawing
support from different sides of the political aisle. Universal health care as it is discussed in
the United States aligns with the belief that health care is a positive right. Roy, Why Health
Insurance, supra note 4.
There is little disagreement with the belief that health care is a right. However,
the issues with both schools of thought are such that neither on its own is a proper way of
looking at health care and access, and it is equally as apparent that health care as a solely
government-run right or free-market right is improper. Therefore, the answer, if there can
be one, lies somewhere between or as a combination of the two competing types of rights.
Finding that answer is certainly a noble goal, but there is much debate about what
exactly the right to health care includes. Some believe that this is a right to universal health
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that the right is protected for all Americans. But government
intervention introduces politics back into health care, defeating the
purpose of a free-market system.
B. Expanding the Employer Mandate
While there is currently no discussion of expanding the employer
mandate, 123 the option is available and the framework is in place for such
an expansion . Definitions delineating the size at which an employer is
considered "small" or "large" can be changed; a new code section can be
written for a small-employer insurance mandate. Congress might decide
that a small business owner with more than one other employee should
be required to provide affordable, ACA-compliant health insurance to
those employees.
However, the same problems with placing the line at fifty full-time
employees continue when that number is lowered. Crucially, the
employer mandate could bar expansion of businesses beyond that point.
The lower the dividing line gets, the less incentive there is for
entrepreneurs to expand their businesses. The effects of this disincentive
could be very limited, or small employers could be forced to go out of
business as they lose the ability to cover the costs of success in their
markets.
If a small employer did not offer health insurance to their employees,
or if they offered limited coverages, the addition of one more full-time
employee, from forty-nine to fifty, results in a significant increase in

care, whatever that means at the time it is implemented, while others believe it is an
individual's right to health care. Compare Roy, Why Health Insurance, supra note 4, with
Sanghoee, Why Universal Health Care, supra. The problem with Sanghoee's belief is the
fallacy that universal health care is fatally entwined with universal health insurance.
Sanghoee, Why Universal Health Care, supra. As previously stated, health care and health
insurance are not the same thing; access to health insurance does not necessarily lead to
health care.
Though the future of the ACA is uncertain, employer-based insurance appears to
be here to stay. While it is becoming increasingly apparent that creating widespread access
to health insurance does not create equally widespread access to affordable care, it is
necessary to first see if access to health care can be increased within the bounds of the
ACA's focus on insurance. The framework is already in place, although the act is far from
perfect in its application and broader effects.
123. The closest a public figure has come to suggesting that the employer mandate be
expanded is Senator Clinton's campaign promise to expand the ACA. CLINTON, Health
Care, supra note 121. However, the expansions she discussed involved Medicaid,
immigrants, and the addition of further benefits to health plans to increase access to
different types of care. Id. In contrast, the current proposals seek to eliminate the employer
mandate through reducing the tax penalty to nothing and eliminating the tax credit for
small businesses. Proposalsto Replace the Affordable CareAct, supranote 85.
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expenditures well beyond the cost of full-time wages for that new
employee. If the line is moved from fifty employees to twenty-five, ten, or
two, the negative effects on the free market would increase. A small
business with forty-nine full-time employees might be a thriving family
store with two or three locations, but a shop with two full-time employees
is also a small business. The current employer mandate inhibits market
growth, but expanding the employer mandate to include truly small
businesses will have wide-reaching effects in the expansion and
continued development of American entrepreneurship.
However, the current proposition is to eliminate the employer
mandate entirely. 124 If small employers could keep their tax credits, or if
the two-year credit were lengthened, then eliminating the employer
mandate would allow small employers to effectively compete with larger
employers. They could offer competitive benefits, including health
insurance, without such provisions being unaffordable, and could
potentially attract workers away from larger employers that offer less
comprehensive health insurance.
Unfortunately, these potential benefits do not matter. With the
current health care system, eliminating the employer mandate cannot be
the answer to the ills of the health care system. Although no one knows
what impact eliminating the employer mandate may have on the
uninsured rate, and relatedly those who cannot afford the health care
they need, there will be some impact. Health insurance is too tied into
health care for eliminating the mandate not to make a difference.
The ACA, although merely a temporary "solution" and a band-aid on
a broken system, recognized that employer-based health insurance is the
largest method of health insurance coverage. By standardizing the base
insurance, workers either received the same health insurance, better
health insurance than they were offered before the ACA, or lost their
minimal health insurance and could go to the exchanges in the hope of
obtaining similar or better coverages with the additional benefit of
governmental assistance. Small employers, at least initially, had a small
incentive to offer insurance to their employees. While expanding the
employer mandate would have wide-reaching effects, eliminating it
would most certainly have effects as well. Whatever changes or
improvements are made to the health insurance system cannot be
implemented overnight.

124. Proposals to Replace the Affordable CareAct, supranote 85.
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C. Is Self-Insurance the Answer?
1. The Workings of Self-Insurance for Small Employers
Some authors have suggested watching for the movement of small
employers to self-insured health insurance plans as the ACA is fully
enforced.1 25 The ACA does not define what a self-insured plan is,
although it uses the term dozens of times. 126 The United States Court of
Appeals for the Tenth Circuit defines self-insured as a plan offered by the
employer to employees, funded solely by the employer, and most
importantly, the inherent risk in the provision of the health insurance is
assumed by the employer itself.127 The self-insured employer may either
administer the plan itself or hire a third-party administrator to process
claims and provide administrative support, but the third-party
administrator may not bear any of the risk. 128
Self-insurance could be an attractive option to small employers,
especially those who offered health benefits prior to the ACA and who
wish to continue to offer those or more benefits but find doing so
increasingly unaffordable. In 2011, 25% of the self-insured employers to
which the Department of Health and Human Services (HHS) gave
waivers for non-ACA-compliant coverage had fewer than fifty employees
enrolled in the plan, while 10% had fewer than twenty-five employee
enrollees.1 29 The ACA treats self-insured plans differently, 130 and small
employers and their financial advisors took notice. Small employers are
already exempt from the insurance mandate, and it appears that selfinsured small employers are exempt from the ACA's requirement that all
insurance plans cover the essential health benefits. Self-insured small
employers can choose to provide insurance that covers only some of the
required benefits, perhaps continuing with the same insurance coverages
as they have been, or they can choose to provide coverage that is
otherwise "substandard" when compared to the ACA's requirements. 131

125. See, e.g., Small Employers, supra note 92; David Orentlicher, A Restatement of
Health Care Law, 79 BROOK. L. REV. 435 (2014); Amy B. Monahan & Daniel Schwarcz,
Saving Small-Employer Health Insurance, 98 IOwA L. REV. 1935 (2013); Timothy Stoltzfus
Jost & Mark A. Hall, Self-Insurance for Small Employers Under the Affordable Care Act:
Federal and State Regulatory Options, 68 N.Y.U. ANN. SURv. AM. L. 539 (2013).
126. Jost & Hall, Self-Insurance for Small Employers, supra note 125, at 554-55.
127. Little Sisters of the Poor Home for the Aged v. Burwell, 794 F.3d 1151, 1158 (10th
Cir. 2015).
128. Id.
129. Jost & Hall, Self-Insurance for Small Employers, supra note 125, at 548.
130. Id. at 545.
131. Id. at 550-51.

560

MERCER LAW REVIEW

[Vol. 69

The reason employers who self-insured were almost exclusively those
with over 200 employees is the assumption of risk.1 32 Expenses for
serious medical issues could cripple a small employer, even if it occurred
to just one or two employees or their insured dependents. 133 The success
of a small employer's self-insured plan depends almost entirely on the
health of its employees.1 34
However, the small-employer market has a built-in safeguard in that
it allows rolling enrollment rather than the restrictive enrollment
periods of the individual market. 135 So, an employer with a seriously ill
employee, if they were concerned about the employee's medical expenses
being more than what the employer would be able to afford, could buy
insurance on the exchange as the employee heads to the hospital and the
employer and employee would be covered by that insurance by the time
the employee enters the hospital. 136 In this scenario, however, premiums
for all employees will skyrocket when the employer decides to buy
insurance on the small business exchange, putting the employer in an
untenable situation. A small employer can "self-insure when it is cheaper
to do so and purchase insurance when that alternative is cheaper," 137 but
the consequences of the "cheaper" purchased insurance might be just as
destructive to the business.
2. Loopholes and How to Close Them
Another potential problem with widespread self-insurance by small
employers impacts the greater market. Self-insurance policies are
outside the bounds of the ACA, and the strategic use of insurance could
negatively affect businesses choosing to buy insurance through the smallemployer exchanges. The small-employer exchange was created to solve
the issues facing small employers prior to the passage of the ACA: less
negotiating power, higher administrative costs, and higher charges to
132. Id. at 546-47. In 2004, only 10% of employers with under 200 employees were selfinsured. Id.
133. Id.
134. Id. at 551.
135. Id. at 551-52.
136. See generally Small Businesses, HEALTHCARE.GOv, https://www.healthcare.gov/
small-businesses/ (last visited Sept. 20, 2017); Overview of SHOP, supra note 101. An
employer can enroll in a health insurance plan through the small-employer exchange at
any time. There is no enrollment period, and online enrollment means that the necessary
forms and fees can be submitted and accepted almost instantly by the insurer. This Author
has not been able to find any examples of where a small employer switched from selfinsurance to third-party insurance in such a short period of time and for such a reason.
However, at least theoretically, it is possible. The regulations do not prohibit it, nor does
the exchange's website.
137. Orentlicher, A Restatement, supra note 125, at 445.
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cover actuarial uncertainty.1 38 The small-employer exchange created a
single pool for all small employers in a state, requiring insurers to charge
one standard rate to all employers in the exchange.1 3 9
The problem arises when small employers with a healthy workforce
stay out of the exchange but join when their employees are no longer
healthy. Not only does this increase the premiums of the other members
of the small-employer exchange, but it could destabilize the smallemployer market entirely with enough time and incentive for healthy
small employers to stay out of the exchanges. 140 As premiums rise, more
small employers would be tempted to leave the exchange as selfinsurance becomes the more affordable option; these would always be the
employers with healthier employees, continuously driving prices up as
the entire pool becomes more unhealthy. 141
Although self-insurance appears to be an option for small employers,
it probably would not work as successfully or easily in practice. The likely
gamesmanship could effectively destroy the small business exchange. If
the system continued unchecked, the employers using the small business
exchange would find the group actuarial risk forced high premiums with
very little benefit.
If there was enough gamesmanship that the small-employer
marketplace was affected, the current regulations would most certainly
not be allowed to stand. Special interest groups, lobbyists, or affected
small business owners-as part of an organization or through their
legislators-would ensure that Congress or HHS would step in to change
the system. There are several options for changing the small-employer
exchanges that could potentially close the loopholes. 142 Congress or HHS
could even create an entirely different solution to gamesmanship by
small employers. However, none of these options would benefit small
employers as a whole, so the best solution is to proactively change the
system, preventing the problem before it occurs.

138. Id.
139. Id.
140. See id.
141. Id.
142. Lawmakers could: limit the number of times a small employer could enter and leave
the exchange; artificially ensure the premium savings of the small employers by either
instituting a price ceiling (which would be unpopular with insurance companies and
possibly cause them to exit the exchange), increasing the tax credits of employers, or
providing subsidies at the time of payment; prevent employers from entering the exchanges
if they were previously self-insured and the average health of employees was below a
certain point; require small businesses to buy insurance on the exchange rather than selfinsure; or limit enrollment periods, similar to the specific open enrollment periods of the
individual exchange.
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3. Encouraging Self-Insurance as a Viable Option for the
Future
The risk assumption and burden an employee's serious medical issue
might place on a small employer is a reason why those under 200
employees do not, by and large, self-insure. Otherwise, self-insurance is
a sustainable option for small employers. It would allow them to provide
health insurance to their employees and dependents while keeping costs
to a minimum, maximizing the dollar amount they could put towards
employees' medical expenses. However, there must be changes to avoid
the previously mentioned adverse selection issues and make the system
a viable option for small businesses of any size.
"Reinsurance," or "stop-loss coverage," is one way for an employer to
minimize the risk associated with self-insuring. It is insurance coverage
that an employer may purchase from a reinsurance firm, reducing the
financial risks and costs of self-insurance. 143 The employer pays a
premium to the reinsurer, and the reinsurer will pay a portion of the
medical expenses incurred by the employees, after the "attachment
point." 144
The attachment points, if based on individuals rather than just the
aggregate of the employees' expenses, can be very flexible, allowing
employers with a mixed-health workforce to still save money and avoid
the insurance market. Some models indicate that the lower the
attachment points are, the more employers will choose to self-insure
rather than join the fully insured market. 145 The federal government does
not regulate reinsurance, nor do a majority of the states, allowing
reinsurers to offer policies at low enough attachment points that small
employers are willing to self-insure and buy insurance coverage when it
is more cost-effective. 146

Small employers look at a variety of factors when choosing whether to
self-insure, including: "regulation, financial risk, administrative service
prices, and flexibility in benefit design," and "stop-loss coverage" is of

143. Matthew Buettgens & Linda J. Blumberg, Small Firm Self-Insurance Under the
Affordable CareAct, COMMONWEALTH FUND 3 (Nov. 2012), http://www.commonwealthfund.
org/-/mediafFiles/Publications/Issue%20Briefl2012/Nov/1647_Buettgens-smalljfirm-self_
insurance underACAlib.pdf.
144. Id. The point at which a reinsurer will pay medical expenses is called an attachment
point. There can be individual attachmentpoints, which have a threshold for individual
employees, and aggregateattachment points, which have a threshold for the combined total
of all employees' medical expenses. Id.
145. See id. at 5-11.
146. Id. at 5, 12. For a model of how the lack of regulation allows the reinsurers to offer
plans, see id. at 10-11, 12 ex. 8.
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"central importance."14 7 Thus, it appears that one of the greatest
incentives for self-insurance is actually the cause of a major issue with
self-insurance. The ACA focuses on pooling the risk for small employers
to create a community health rating upon which insurers base their
prices. However, the exchange actually incentivizes employees to look
elsewhere for insurance,148 by turning either to private contracts with
insurance companies or through self-insurance. Thus, there are
possibilities for state or federal regulation that could make self-insurance
more attractive.
The information gap between health care consumers and health care
providers is a major general concern and is seen in the lack of marketdata available regarding reinsurance plans.1 49 Regulations requiring
reinsurers to publish data on the plans they offer would allow small
businesses to make informed choices about insurance coverages. Many
might choose to self-insure if they knew the associated costs and realized
that self-insurance was less expensive than purchasing insurance.
Employers could then easily price reinsurance from different companies,
creating a market incentive for the reinsurers to offer competitive, lowcost plans.
In addition, small employers want reinsurance with low attachment
points for low premiums. There needs to be some regulation of the market
or there will be extremely low attachment points for high premiums, so
long as there is an employer willing to pay. However, there need not be
extensive government regulation. One possibility to ensure competitive
prices is for the government to create a public option in this area. The
public option would have to be low-cost with higher attachment points,
but the lack of administrative costs should allow the government to keep
attachment points below what a private company could offer for the same
cost.150 The premiums would go towards offsetting any medical expense
above the attachment point. While this could be an option for an
employer with a small, healthy workforce, it would serve mostly as a

147. Debra Chollet, Self-Insurance and Stop Loss for Small Employers 4 (2012),
available at http://www.naic.org/documents/committees_b_erisa_120626_cholletselfin
surance.pdf.
148. See id. at 8.
149. Id. at 4.
150. As the government does not need to be spending more money, it could not
reasonably offer the very low attachment point plans of the private market, which would
push small employers who could afford the premiums to the private market. However, the
government could still offer lower attachment points due to low administrative costs,
incentivizing companies to decrease their rates and providing more affordable options for
more small employers.
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check on reinsurance companies to ensure that they keep premiums
below a certain price.
D. Small-Employer Insurancefor the Future
Any changes must fill the insurance and health care coverage gaps:
ensure that small businesses need not provide unaffordable health
insurance coverage, whether that is less coverage than they want to
provide due to cost or more coverage than they want to offer;
disincentivize gamesmanship; and incentivize providing essential
services (as deemed by HHS).
The most feasible option is public option insurance. 15 1 A public option
was briefly included in drafts of the ACA and debated, but the Senate
struck it from the text.1 52 Small employers are dropping insurance
coverages for employees more quickly since the ACA was implemented. 5 3
According to a survey by the National Federation of Independent
Business's Research Foundation, over half of small businesses that do
not offer health insurance as an employment benefit do so because of the
cost of offering health insurance.154 Now is the time to discuss a public
option as a viable choice for small employers who wish to offer some form
of health insurance to their employees.
1. Renewed Interest in the Public Option, Generally
Interestingly enough, Congress recently expressed a renewed interest
in a public option, reportedly as an attempt to keep the ACA from being
repealed due to the issues it has faced since its passage.15 5 A group of
Democrats15 6 attempted to reintroduce the public option, a proposal once
151. See supra Part II.D. for a basic explanation of how a public option would work.
152. See generally Halpin & Harbage, The Origins and Demise, supra note 66. Senate
Democrats struck the public option because they believed the proposal was too radical and
would sabotage the private insurers who would participate in the exchanges. Instead, the
compromise was the creation of twenty-four consumer-led health co-ops. Abelson & SangerKatz, The Health Care 'PublicOption, supranote 48. These government-backed co-ops have
largely failed. Id.

153. See, e.g., Paul Bennencourt, The Cost of Health Insurance is a Big Big Problem for
Small Business, FORBES (Sept. 22, 2016), http://www.forbes.com/sites/williamdunkelberg /2
016/09/22/the-cost-of-health-insurance-is-a-big-big-problem-for-small-business/#52d836f4
57ec.
154. Id.
155. See Sally Pipes, The Public Option Rides Again, FORBES (Oct. 3, 2016, 8:00 AM),
http://www.forbes.com/sites/sallypipes/2016/10/03/the-public-option-rides-again/#7525619
63512.
156. This sort of politicization is what makes a free market attractive for health care.
By-and-large, Democrats are for the ACA, and Republicans are against the ACA; Democrats
want to work within the ACA and make changes, but Republicans want to repeal the ACA
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supported by President Obama.15 7 The proposed public option would
compete with private insurers in the exchanges to theoretically
encourage competition and limit the growing costs of health care.
Detractors believe that the proposed public option would have the
opposite effect, killing competition in the health insurance markets and
creating a single-payer system. 58
There is little or no competition in some of the health care exchanges
because major insurers are leaving those markets due to rising costs
without increasing profits.159 Consumers may only have the option of one
insurer or one type of plan. The few insurers still offering insurance have
an effective monopoly in the area and can charge what they wish for
insurance coverage. A public option, in this situation, would be a viable
option for consumers to fall back on instead of paying unaffordable
premiums to a private insurer. This undermines the detractors'
arguments that the public option would drive private insurers out of the
market-insurers already, by-and-large, have left. Now is the time for
damage control.
Additionally, the detractors have a valid point regarding the cost to
the public in providing government-backed insurance. The Obama
administration "put forward an idea that was discussed actually in the
original legislative debate around the Affordable Care Act, which is
implementing a so-called public option, allowing, essentially, a publicly
(taxpayer) funded health care plan that would compete with private
sector proposals."1 6 0 The competition with private insurers could benefit
the public if done in a way that encouraged competition and forced
insurers to drop prices.16 1 However, the issue with a public option like
the one proposed by the Obama administration is the taxpayer-funding.
This could burden small business owners more than the current system
because a taxpayer-funded system would increase at least one area of

and related regulations without a firm plan to change the health care system. Health care
need not be a political issue. It is a human issue, one that affects everyone regardless of
race, age, health, socioeconomic status, or political leaning. Both sides of the political aisle
have some valuable ideas, and if we-as Americans-could work together to solve a major
social issue, health care would be, by and large, accessible and affordable to Americans.

157. See id.; Susan Jones, Obama's Ideas to Fix Obamacare:Expand Medicaid, Offer a
Public Option, CNSNEWS.COM (Oct. 4, 2016, 8:43 AM), http://www.cnsnews.com/news/arti
cle/susan-jones/obamak-ideas-fix-obamacare-expand-medicaid-offer-public-option.
158. See Pipes, The Public Option, supra note 155.
159. See id.; Jones, Obama's Ideas, supra note 157.
160. Jones, Obama's Ideas, supra note 157 (quoting White House spokesperson, Josh
Earnest).
161. See supraPart II.D.

566

MERCER LAW REVIEW

[Vol. 69

taxes. 162 Further, there is a considerable chance that any legislation
enacted would assist small businesses wishing to provide insurance to
their employees.
2. A Public Option for Small Employers
A public option could assist in ensuring insurance coverage for
individuals and large employers, but that requires a significant amount
of organization and changes to the various statutes and regulations.
Small businesses, however, do not have the regulation in the areas of
health care and health insurance. Although the lack of regulation created
the issues previously discussed, it is beneficial for attempts to fix the
issues that have arisen with how the ACA treats small businesses.
Statutes and regulations need not be rewritten, or repealed and replaced;
they need to be newly written. 163 Any public option offered for small
employers must be slightly different than a public option for individuals
if it is to be a viable and affordable option for small employers. When the
cost of health insurance for employees is prohibitive, the public option
could foster competition and competitive prices from private insurers. It
should be set up as an option for small employers to use to provide
insurance for their employees.
Administrative costs are a large percentage of health insurance prices,
whether bought on an exchange or by contracting with a private
insurer.164 The public option would eliminate the vast majority, if not all,
162. See PolicyBasics: Where Do Our Federal Tax Dollars Go?, CTR. ON BUDGET & POL'Y
PRIORITIES (Mar. 4, 2016), http://www.cbpp.org/researclfederal-budget/policy-basicswhere-do-our-federal-tax-dollars-go, for a breakdown of the basic categories for federal
spending of tax dollars.
163. Perhaps, given the monolith of contradicting and confusing statutes that is the
ACA, it is naive to believe that any new statutes regarding health insurance could be
written in a clear and concise fashion. It certainly is an optimistic view that this Author
takes in regards to the creation of new legislation, but it is possible. There is a need for
political rivals, lobbyists, and special interest groups to work together to create legislation
that is beneficial for the public.
164. See, e.g., Aliya Jiwani et al., Billing and Insurance-RelatedAdministrative Costs in
United States'HealthCare: Synthesis of Micro-Costing Evidence, NAT'L CTR. FOR BIOTECH.
INFO., U.S. NAT'L LIB. OF MED., NAT'L INST. OF HEALTH (Nov. 13, 2014), https://www.ncbi.nl
m.nih.gov/pmc/articles/PMC4283267/; Emmanuelle Nicolle & Inke Mathauer, Administrative Costs of Health Insurance Schemes: Exploring the Reasons for Their Variability,
WORLD HEALTH ORG. 8 (2010), http://www.who.int/healthfinancing/documents/dp-e_10
08-admincost_hi.pdf. For a look at the administrative costs of health care, see Jeffrey
Pfeffer, The Reason Health Care Is So Expensive: Insurance Companies, BLOOMBERG
(Apr. 10, 2013, 1:11 PM), http://www.bloomberg.com/news/articles/2013-04-10/the-reasonhealth-care-is-so-expensive-insurance-companies. To create affordable health care, these
costs need to be cut in both the administration of health insurance and the provision of
health care.
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of those costs, because it can be administered within the bounds of federal
agencies, in turn streamlining the various costs and benefits associated
with small-employer insurance. The federal government and its agencies
would receive money from employers and their employees, provide
payments to hospitals and other health care providers, and give various
tax breaks to businesses and individuals who meet the requirements for
the credits. Rather than being given a tax credit, eligible employers could
have those credits applied directly to the employers' shares of employee
health insurance premiums. This decreases out-of-pocket spending for
small businesses, a necessity because unaffordable short-term spending
could harm the business. Instead, there would be capital for a small
business to invest or if there are any other expenses incurred during the
year. Assisting small businesses needs to remain the goal when changing
the health care provision system for small businesses.
The federal government determines who receives tax credits and
subsidies for health insurance, primarily based on income. If the
government administered health plans for small employers, it would
have much more flexibility in the system of premiums, benefits, and
credits for lower-income individuals. First, the public option could give
employers more and affordable options if Congress were to definitively
state that the ACA coverage requirements do not bind small employers
if they chose to offer any form of insurance to employees. A public option
could allow employers to offer employees the coverage the employer could
afford while allowing employees to have insurance per the ACA's
individual mandate.
The federal government could easily offer a variety of plans, not just
the bronze, silver, gold, and platinum plans offered by private insurers.
One cost-effective plan for employers, also beneficial for employees if they
were by-and-large healthy, is a catastrophic plan. 165 Currently, there are
catastrophic plans available for those under 30 years of age who are
exempt from the individual mandate; however, they have very high
deductibles and only cover three primary care visits along with certain

165. Of note, the Graham-Cassidy-Heller Amendment proposed in the Senate actually
expands the availability of catastrophic plans to all individuals, not just those chosen under
the ACA to receive such an option. Proposalsto Replace the Affordable CareAct, supranote
85. Although this is a step in the right direction, it does not by itself eliminate the other
issues with catastrophic plans under the ACA, primarily the ten essential health benefits,
which this Amendment does not eliminate. The Amendment does allow for an "easy" waiver
process for states to exempt themselves from the ACA's essential benefits, though there are
too many uncertainties here to even begin to suggest the ramifications of changing one
portion of the ACA but not another key provision.
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other preventative services until the deductible is reached, at which point
it will cover all costs of covered services.16 6
This Article posits a different type of catastrophic plan, one that is a
form of health insurance so as to prevent medical bankruptcy by an
individual or their employer if an individual undergoes a severe,
expensive, and unexpected medical expense. Unlike the current
catastrophic plans, regular wellness physician visits and other routine
expenses would not be covered by the plan. The age limit for enrollment
in a plan would be 65-when Medicare coverage begins-as people ages
31 to 65 can be relatively healthy and can make informed choices about
whether they wish to pay for traditional insurance or a catastrophic plan.
However, the plan only covers true catastrophes: sudden illnesses and
injuries requiring hospitalization and serious medical intervention.
This option would be attractive for both small employers with a
healthy workforce and healthy employees. A true catastrophic plan
would have low premiums, because the covered employees would have
low health risks; this, in turn, would lower employer contributions
significantly. Lower costs to employers would encourage them to offer a
plan to employees and would attract lower-income employees who may
not be able to afford full-insurance coverage even with an employer
contribution. Catastrophic plans could also keep employers in the smallemployer exchange, albeit with different plans than those offered by
private insurers. One drawback is that, although an employee could
change from a catastrophic plan to an ACA-compliant plan after the
catastrophe, they would have much higher premiums than when they
chose the catastrophic plan for its affordability.
There could also be a public option covering primary care visits; it
would be either offered separately or in addition to catastrophic plans.
Primary care is important because it includes wellness check-ups and
care for routine and minor problems. When individuals forego primary
care, they are more likely to have health problems discovered at a later
stage. These problems could be relatively benign, which would
necessitate an urgent or emergency care visit to care for an acute attack
and routine follow-ups with a primary care physician. However, these
late-stage diseases could also be very costly in money and health.
Measures such as cancer screenings are provided by primary care
physicians, and early diagnosis and treatment can be the difference
between a good chance of recovery and a low chance of survival.
Necessarily then, this option would cover a certain number of "free"
primary care-general practitioner, dentist, ophthalmologist, and
166. The 'Metal' Categories: Bronze, Silver, Gold, and Platinum, HEALTHCARE.GOV,
https://www.healthcare.gov/choose-a-plan/plans-categories/ (last visited Sept. 20, 2017).
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gynecologist-visits per year. Premiums would still be low because the
visits themselves are not costly, and public health goals would be
advanced.
Another insurance choice the federal government could provide is
reminiscent of pre-ACA health insurance: employers could choose
coverages to which they would contribute towards the cost of premiums,
and employees could choose which coverages they wanted in their health
insurance plans. It is entirely possible for the government to change its
own requirements, and, as previously discussed, it would not be difficult
to change requirements for small employers because there is relatively
little regulation. This would make providing health insurance more
attractive to employers by allowing them to control their costs. Small
employers could choose certain coverages, whether based on cost or
popularity, and limit their total contribution to whatever the employer
deems affordable.
Further, challenges based on religious objections would be nonexistent
as small employers would be able to choose what coverages they were
going to offer and pay for under their health insurance plans. They would
not be forced to choose between adhering to a sincerely-held religious
belief by objecting to a certain medical service or following the law. 67
Employees could still access the services an employer chooses not to
cover, as discussed below, through the government's provision of separate
coverages.
Employees can also benefit from being able to choose their own
coverages. Not all health insurance benefits are necessary for every
individual; moreover, forcing individuals to pay for unnecessary
coverages is wasteful. For example, a single male, an elderly male with a
postmenopausal wife, or a postmenopausal woman does not need
coverage for pre- or post-natal care or contraceptives. Premiums would
be lower if individuals could exclude unnecessary coverages from their
health insurance plans. Furthermore, the open enrollment period of the
small-employer exchange would allow an employee to add coverage to
their plan at any time whenever it becomes necessary.
To ensure that employees could still have any coverages they wished,
even if a small employer declined to offer them in a plan, the government
could still offer separate coverages to employees. These coverages would
not be part of the employer-based insurance plan, but they would still be
managed by the government, resulting in lower-cost options than if the
employee were required to buy supplemental coverage on the individual
167. Most notably has been the contraceptive coverage saga, which has not concluded
as the courts of appeals have not yet made their determinations of the cases on remand
from Zubik.
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exchange. Still, the employee would be able to choose which additional
coverages they wanted; they would not be required to buy coverages they
do not want or need. Unfortunately, in this litigation-happy society,
informed consent would be required through extra forms to ensure that
any individual who chooses to not purchase a certain coverage
understood the consequences associated with that decision. Government
lawyers would have extra work creating boilerplate forms, but, after that,
there should not be any significant extra work increasing administrative
costs, thus keeping the cost of insurance premiums low.
Another source of tension between the ACA and small employers who
wish to offer health insurance is the tax credits and subsidies for which
some or many of their employees are eligible. An individual who is
eligible for a credit or subsidy cannot apply it to employer-provided
health insurance.16 8 Small employers, by their nature, are going to be
limited as to how much they can contribute towards an employee's health
insurance; as such, some lower-income employees will find better prices
for health insurance, with broader coverages, on the individual exchange.
Herein lies another way for employers to potentially game the system:
they could offer only plans that are affordable by the highest-earning
employees, either lowering the employer's financial responsibilities to
employee insurance or, hopefully, assisting the employees by recognizing
that lower-income employees can find more affordable coverage on the
individual exchange, where a credit or subsidy may lower more
premiums than a small employer's contribution. The unaffordability of
those plans offered would let employees purchase insurance on the
individual exchange without the employer facing tax penalties. 169
The public option insurance plan could allow small employers to still
offer insurance and add subsidies to eligible employees' plans. If all
payment for and provision of health insurance and care runs through the
federal government, insurance premiums for each employee could be
adjusted based on IRS data. Employers could offer health insurance to
more employees and lower premiums for all employees. Adding subsidies
would benefit employers through lowering expected employer
contributions because they would decrease the total cost of insurance.
Employees would also benefit from employer contributions towards their
168. See Louise Norris, Will you Receive an Obamacare Premium Subsidy?,
HEALTHINSURANCE.ORG (Aug. 16, 2016), https://www.healthinsurance.org/obamacare/willyou-receive-an-obamacare-premium-subsidy/; My employer offers insurance, but I think it's
too expensive. Can I apply for a subsidy to help me buy my own insurance?,
HEALTHINSURANCE.ORG (July 15, 2016), https://www.healthinsurance.org/faqs/myemployer-offers-insurance-but-i-think-its-too-expensive-can-i-apply-for-a-subsidy-to-helpme-buy-my-own-insurance/.
169. See Norris, Will you Receive, supra note 168.
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health insurance premiums, being part of an insurance pool, and having
their subsidies directly applied to their premiums each period.
Depending on how the program is implemented-and, to a degree,
marketed to the public and small employers-a public option that allows
employees of small businesses to use their subsidies could result in an
increase in small-employer insurance. While it would require careful
implementation to ensure both that there would be no gaming of the
newly-created system. Additionally, there would be a definite benefit to
both small employers and their employees, the public benefit is wellworth the effort. The public option would not be funded by taxpayers any
more than the currently available credits and subsidies, so costs would
not significantly increase. Any new administrative costs to implement
and apply subsidies to employees' insurance would remain lower than
those of a private insurer, keeping the public option a viable solution.
As an added benefit, the public option should slightly lower health care
costs in addition to health insurance costs. The federal government would
manage any public option insurance plans, so health care providers
would bill the government for services and procedures performed. The
federal government is, inarguably, the largest and most powerful group
with which a health care provider could negotiate. Health care providers
would be negotiating with the federal government for payment under
public option insurance because the government would have its own idea
of what constitutes appropriate costs for services. Large hospitals have
little leverage over the government, and municipal centers and local
practitioners have almost no leverage.
However, decreasing costs for those with public option insurance could
negatively affect other parts of the market. While there are not many
who would have public option coverage, there would be enough that
health care providers would see some decrease in profits. Providers could
be tempted to raise prices for individuals with private insurance,
although it should not be substantial; the increase might not be
something the average health care consumer would notice, pennies added
to a variety of charges. Insurance companies might not even recognize
the increases for what they are. Nevertheless, the trend of increasing one
group's costs because the negotiating power of another group decreased
profits from that group should be discouraged.170
170. One option this Author introduces with trepidation and which would require
careful implementation to prevent abuses is further regulation of health care costs
generally. The federal government, through one of its regulatory agencies, could provide a
national acceptable range of costs for different services. Between payments for Medicare
and a public option, the government should have enough information to set a range that
would allow for profit but would prevent price gouging, increasing profits from one group
to cover a lowering of profits from another group, and other unethical business practices.
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Administratively, to have a viable public option insurance for small
employers, there would need to be restrictions. First, the potential for
gamesmanship in freely switching between self-insurance and the smallemployer exchange must be eliminated. To this end, the number of times
an employer may leave and enter the public option needs to be limited.
Also, there should be restrictions on when small employers may purchase
health insurance, such as requiring any formerly-self-insured employer
who wishes to have coverage on an urgent basis to retain their
marketplace coverage for a period of years.
Second, a public option does have the potential to be abused for a
greater profit by small employers. As such, there must be restrictions so
the public option is only available for small employers for whom
providing ACA-compliant health insurance is financially unaffordable.
One factor could be whether the employer has ever offered health
insurance to employees and, if so, what the percentage of the yearly
profits was associated to that cost. Another factor could be the previous
year's income tax statements, using the business's success as an indicator
of whether providing ACA-compliant health insurance the current year
would be affordable.
This Article does not assume to provide all the answers for an effective
small-employer public option health insurance; it merely lays out options
that could be viable in practice if implemented correctly.
V. CONCLUSION
Small employers as health insurance providers are practically
forgotten. They may not have many employees, employ a majority of the
workforce, or have much political power, but they still are important.
Although ensuring access to affordable health insurance should not be
confused with access to affordable health care-nor does the former
necessarily cause the latter-health insurance is an important part of
the American health care system. For the moment, this system must be
worked with to provide more widespread and affordable health care
coverage. Health insurance is, therefore, still the mechanism that drives
health care, and this will not change anytime soon. The current health
insurance system can be changed to allow more of the uninsured,
underinsured, or unaffordably-insured to find affordable health

The major concern, however, is the very real possibility of that price range becoming
artificial price controls or cutting enough into physicians' profits to dissuade others from
entering the profession. It would have to be carefully implemented, constantly monitored
and adjusted, and implemented after consultation with health care providers. In any form
the regulation might take, careful consideration of any evidence of the existence of the
unethical practice needs to occur before regulatory action is taken.
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insurance under which they wish to be covered. The most viable option
is a public option for small employers, available through the smallemployer exchanges. It is time to discuss the public option, albeit in a
different form, as a possibility for the future of small-employer health
insurance.
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